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APPENDIX B 

List of Parties 

I. Order on Reconsideration of the Third Report and Order 

Petitions for Reconsideration 

MetroPCS, Inc. (“MetroPCS”) 
NextWave Telecom Inc. (“NextWave”) 

Petition for Clarification or Reconsideration 

TeleCorp PCS, Inc. (“TeleCorp”), Tritel Communications, Inc. (“Tritel”), Poplar PCS, LLC (“Poplar”), 
and Summit Wireless, LLC (“Summit”) 

Reply Comments 

Penasco Valley Telephone Cooperative, Inc. (“PVT”) 

11. Fqth Report and Order 

Petitions for Reconsideration 

MetroPCS, Inc. (“MetroPCS”) 
NextWave Telecom Inc. (“NextWave”) 
Rural Telecommunications Group (“RTG”) 

Comments 

National Telephone Cooperative Association (“NTCA”) 
Neoworld License Holdings, Inc. (“Neoworld”) 

Reply Comments 

Rural Telecommunications Group (“RTG”) 
Penasco Valley Telephone Cooperative, Inc. (“PVT”) 

Ex Porte Filings 

Rural Telecommunications Group (“RTG”) 
National Telephone Cooperative Association (“NTCA”) 
United States Telecom Association (“USTA”) 
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APPENDIX C 

Supplemental Final Regulatory Flexibility Analysis 

(Order on Reconsideration of the Part 1 Fifth Report and Order) 

1. As required by the Regulatory Flexibility Act of 1980, as amended a Final 
Regulatory Flexibility Analysis (FRFA) was incorporated into the report and order section of the Part I 
Fifth Report and Order in WT Docket No. 97-82?36 The Commission received four petitions for 
reconsideration, two comments, two reply comments, and exparte filings from three parties in response 
to the Part I Fifrb Report and Order. This present supplemental FRFA (SFRA) conforms to the RFA.237 

A. Need for, and objectives of, the Order on Reconsideration of the Part I Fifth Report 
and Order: 

2. In August 2000, the Commission released the most recent comprehensive order in the Part 1 
proceeding, the Order on Reconsideration ofthe Part I Third Report and Order, Part I Fifth Report and 
Order, and Part I Fourth Further Notice of Proposed Rule Making, which clarified and amended the 
general competitive bidding rules for all auctionable services.238 Most significantly, in the Part I Fifth 
Report and Order, the Commission adopted, as its general attribution rule, a controlling interest standard 
to be used for determining which applicants are eligible for small business status. 

3. As noted above, the Commission received petitions for reconsideration from several parties 
in response to the Part I Fiftb Report and Order. Petitioners request reconsideration of certain aspects 
of the new controlling interest standard, section I .21 IO(c)(2), by which the Commission attributes to the 
applicant the gross revenues of the applicant, its controlling interests, the applicant’s affiliates, and the 
affiliates of the applicant’s controlling interests, in assessing whether the applicant is eligible for the 
Commission’s small business provisions. Specifically, petitioners request reconsideration of the 
attribution of the personal net worth of an applicant’s officers and directors to the applicant, application 
of the controlling interest attribution rule as applied to the officers and directors of rural telephone 
cooperatives, and application of the controlling interest standard to entities operating under the former 
control group rules. In the Order on Reconsideration ojthe Part I Fifth Report and Order we resolve 
the petitions for reconsideration filed in response to the Par/ 1 Fifrb Report and Order. 

4. First, the Commission clarifies that in calculating an applicant’s gross revenues under the 
controlling interest standard, the personal net worth, including personal income and assets, of its officers 
and directors will not be attributed to the applicant. To the extent that the officers and directors of the 
applicant are controlling interest holders of other entities, we will attribute the gross revenues of those 

See 5 U.S.C. $603. The RFA, see 5 U.S.C. $ 601-612, has been amended by the Small 235 

Business Regulatory Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title 11, 1 IO Stat. 857 
( 1996). 

Amendment of Part I of the Commission’s Rules - Competitive Bidding Procedures, WT Docket 236 

No. 97-82, FHh Report and Order, 15 FCC Rcd 15293, I53 18 (2000) (see FRFA at Appendix D). 

”’ See 5 U.S.C. 5 604. 

The Part I Fourth Further Notice was resolved in the Part I Eighth Report and Order. 
Amendment of Part 1 of the Commission’s Rules - Competitive Bidding Procedures, WT Docket No. 97-82, 
Eighth Report and Order, 17 FCC Rcd 2962 (2002) (“Part I Eighth Report and Order”). 
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entities to the applicant. Second, based upon the comments received, the Commission adopts a narrow 
exemption for the officers and directors of a rural telephone cooperative so that the gross revenues of the 
affiliates of a rural telephone cooperative’s officers and directors need not be attributed to the applicant. 
Specifically, the gross revenues of the affiliates of an applicant‘s officers and directors will not be 
attributed if either the applicant or a controlling interest, as the case may be, meets a// of the following 
conditions: (1) the applicant (or the controlling interest) is validly organized as a cooperative pursuant to 
state law; (2) the applicant (or the controlling interest) is a “rural telephone company” as defined by the 
Communications and (3) the applicant (or the controlling interest) is eligible for tax-exempt status 
under the Internal Revenue Code. However, the exemption will not apply if the gross revenues or other 
financial and management resources of the affiliates of the applicant’s officers and directors (or the 
controlling interest’s officers and directors) are available to the applicant. Third, the Commission 
declines to revise the controlling interest standard to exclude entities operating under control group 
structures. At the same time, the Commission takes this opportunity to restate the application of the 
attribution rules with respect to eligibility to hold restricted Cff block licenses. 

5 .  Lastly, on its own motion, the Commission also modifies the Part 1 default payment rule, 
section 1.2104(gX2), to incorporate the combinatorial bidding default rule adopted in the 700 MHz 
Second Memorandum Opinion and Order. The Commission also makes certain ministerial conforming 
amendments and rule revisions to the Part 1 general competitive bidding rules, and portions of the 
service-specific competitive bidding rules, to conform to the new rule revisions in Part 1 in the following 
areas: ( I )  license default; (2) definition of consortium; (3) women- and minority-owned businesses; (4) 
clarification of the attribution rule; ( 5 )  ownership disclosure requirements: and (6) short-form disclosure 
requirements for small or very small business consortiums. Finally, technical edits are made to 
Commission rules that refer to service-specific competitive bidding rules that have been removed or 
revised. 

B. Summary of significant issues raised by public comments in response to the FFWA 
contained in the Order on Reconsideration of the PaH I Third Report and Order: 

6. No petitions for reconsideration or comments were filed directly in response to the FRFA. 
However, the Commission did receive petitions for reconsideration and comments on issues affecting 
small busines~es.~‘~ As previously noted, in this SFRFA, petitioners request reconsideration of certain 
aspects of the new controlling interest standard:’ to be used for determining which applicants are 
eligible for small business status.242 Most notably, under the controlling interest standard, officers and 
directors of any applicant will be considered to have a controlling interest in the appli~ant.~” Thus, in 
calculating an applicant’s gross revenues, the gross revenues of other entities controlled by such officers 
and directors must be included. Specifically, RTG seeks an exemption for rural telephone cooperatives 
from the requirement that the gross revenues of entities controlled by a rural telephone cooperative’s 

~~ 

239 47 U.S.C. 5 153(37). 

See RTG Petition; TeleCorp, Tritel, Poplar and Summit Petition; NTCA Comments; PVT 240 

Comments: Neoworld Comments. 

24’ 47 C.F.R. 5 1.2110(c)(2)(ii)(F). 

RTG Petition; TeleCorp, Tritel, Poplar and Summit Petition; NTCA Comments; PVT 242 

Comments; Neoworld Comments. 

47 C.F.R. 5 1.21 IO(c)(2)(ii)(F). 243 
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officers and directors are to be attributed to the applicant?44 NTCA and PVT reiterate points made by 
RTG.’” However, Neoworld seeks to extend RTG’s pmr~posal?‘~ In particular, Neoworld proposes that 
the Commission adopt a test under which an officer or director would not be considered to be a 
controlling interest if the “applicant can demonstrate that it has developed insulating mechanisms to 
prevent such a director from being materially involved directly or indirectly in the management or 
telecommunications activities ofthe ~icensee.~’~~’ 

7. Furthermore, TeleCorp, Tritel, Poplar, and Summit (“Petitioners”) request that the 
Commission revise the controlling interest standard to exclude entities operating under the Commission’s 
previously adopted control group struct~re?‘~ Petitioners are concerned that a literal reading of the rule 
could be used to expand the definition of affiliates so that greater gross revenues and assets would be 
attributed to an applicant on that basis alone?49 Specifically, Petitioners request that newly established 
affiliates of existing restricted C/F block licensees that were structured so as to establish their eligibility 
under a control group attribution rule be able to utilize the same structure used by the existing restricted 
C/F block licensee to establish their eligibility?5a Additionally, Petitioners request that the Commission 
clarify that the controlling interest standard excludes from attribution the personal assets and revenues of 
individuals?” 

C. Description and estimate of the number of small entities to which rules will apply. 

8. The RFA directs agencies to provide a description of and, where feasible, an estimate of the 
number of small entities that may be affected by the proposed rules, if ad0pted.2~~ The RFA generally 
defines the term “small entity” as having the same meaning as the terms “small organization,” “small 
business,” and “small governmental jurisdiction.””’ The term “small business” has the same meaning as 
the term “small business concern” under the Small Business Act?” A small business concern is one which: 
(1) is independently owned and operated, (2) is not dominant in its field of operation; and (3) satisfies MY 
additional criteria established by the SBA. 

2M RTG Petition; RTG Reply. 

See NTCA Comments; PVT Comments. 245 

‘46 See Neoworld Comments. 

Neoworld Comments at 8-9. 

TeleCorp, Tritel, Poplar and Summit Petition at 2-3 

Id. at 2. 

Id. at 4. 

Id. at 5.  

247 

248 

249 

151 

252 5 U.S.C. !j 603(bX3). 

5 U.S.C. $601(6). 

5 U.S.C. !j 601(3) (incorporating by reference the definition of“small business concern in 15 
U.S.C. 5 632). Pursuant to the RFA, the statutory definition of a small business applies “unless an agency, after 
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public 
comment, establishes one or more definitions ofsuch term which are appropriate to the activities ofthe agency and 
publishes such definition(s) in the Federal Register.” 5 U.S.C. $601(3). 

253 

‘” 
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9. The rule modifications and clarifications adopted in the Order on Reconsiderafion of the 
Part I Fifth Reporf and Order are of general applicability to all services and do not apply on a service- 
specific basis. Therefore, this SFRFA provides a general analysis of the impact of the revised Part 1 rule 
on small businesses rather than a service by service analysis. Accordingly, the revised rules will apply 
to all entities that apply to participate in Commission auctions, including both small and large entities. 
The number of entities that may apply to participate in future Commission auctions is unknown. The 
number of small businesses that have participated in prior auctions has varied. In all of our auctions held 
to date except for the auctions for broadcast licenses, 1,752 out of a total of 2,235 qualified bidders have 
been small businesses as that term has been defined under rules adopted by the Commission for specific 
services?” Given these statistics, we expect that, in the future, a large percentage of participants in our 
auctions program generally will continue to be small businesses; although there may not be a large 
percentage in every auction. 

D. Descriptio0 of the Projected Reporting, Record-keeping, and Other Compliance 
Requirements. 

10. All license applicants, as contemplated by the actions we take in the Order on 
Reconsideration ofthe Parf I Fifrh Report and Order, are subject to the reporting and record-keeping 
requirements of the competitive bidding rules?s6 These requirements apply in the same way to both large 
and small entities. Furthermore, applicants are required to apply for spectrum auctions by filing a short- 
form application (FCC Form 175) prior to the auction. Applicants are also required to file a long-form 
application (FCC Form 601) at the conclusion of the auction. Specifically, entities seeking status as a 
small business must disclose on their FCC Form 175s, FCC Form 601s, and on their application for 
assignment or transfer of control (FCC Form 603), separately and in the aggregate, the gross revenues of 
the applicant (or licensee), its affiliates, its controlling interests and affiliates of the applicant’s 
controlling interests for each of the previous three years. 

11. As a result of the actions taken in the Order on Reconsideration offhe Part 1 Fifth Report 
and Order, for purposes of the controlling interest standard, in calculating the gross revenues of any 
applicant under section 1.21 IO,  the personal net worth of its officers and directors will not be attributed 
to the applicant. However, auction applicants will be required to disclose the gross revenues received by 
any business entities such individuals may c~ntrol?~’  We remind applicants that all affiliates of 
controlling interests are attributable to the appli~ant.’’~ Additionally, in the FCC Form 601, rural 
telephone cooperative auction applicants, or those controlled by rural telephone cooperatives, seeking an 
exemption from the requirement that the gross revenues of entities controlled by an applicant’s officers 
and directors are attributed to the applicant must establish eligibility for this exemption based upon the 
four factors listed ab0ve.2’~ 

”’ Statistics for broadcast license auctions are not available. As provided in Section 1.21 lO(c)(l) of 
the Commission’s rules, and in conformity with the Small Business Act and the regulations of the Small Business 
Administration, the Commission establishes small business definitions for purposes of its auctions on a service- 
specific basis. See47 C.F.R. § 1.2110(c)(l); 15 U.S.C. § 632(c)(2)(C); 13 C.F.R. § 121.902(b). However, no 
action the Commission takes in this Order applies on a service-specific basis. 

See 47 C.F.R. Part I ,  Subpart Q 256 

”’ Supra7 8 

’” Id. 

Supra 7 16; see also Supra 7 3 of SFRA 259 
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E. Steps Taken to Minimize the Economic Impact on Small Entities, and Significant 
Alternatives Considered. 

12. The RFA requires an agency to describe any significant alternatives that it has considered in 
reaching its proposed approach, which may include the following four alternatives (among others): 
( I )  the establishment of differing compliance or reporting requirements or timetables that take into 
account the resources available to small entities; (2) the clarification, consolidation, or simplification of 
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather 
than design, standards; and (4) an exemption from coverage of the rule or any pari thereof for small 
entities?w The Commission has considered the economic impact on small entities of the following 
modifications and clarifications adopted in the Order on Reconsideration ofthe Part I Fi$h Report and 
Order and has taken steps to minimize the burdens on small entities. 

Personal net worth ofoficers and directors. The Commission clarifies that, for purposes of the 
controlling interest standard, in calculating an applicant’s gross revenues under section 1.21 IO, the 
controlling interest standard, the personal net worth, including personal income and assets, of its officers 
and directors will not be attributed to the applicant?“ The Commission concludes that attribution of 
personal net worth is not necessary because most wealthy individuals are likely to have their wealth tied 
to the ownership of other businesses?62 Although the Commission does not attribute to the applicant the 
personal net worth of its officers and directors, to the extent that the officers and directors are affiliates 
of other entities, the Commission attributes the gross revenues of those entities to the applicant?63 
Therefore, this will ensure that small business bidding credits are extended only to bona fide small 
businesses despite the personal net worth of wealthy individuals. An alternative action that would 
eliminate consideration of the gross revenues of such affiliates would provide an opportunity for large 
businesses to receive a significant monetary benefit reserved only for eligible small businesses. 

Application of attribution rule to rural telephone cooperatives. The Commission adopts a 
narrow exemption for the officers and directors of a rural telephone cooperative so that the gross 
revenues of the affiliates of a rural telephone cooperative’s officers and directors need not be attributed 
to the applicant.2M This exemption for the applicant’s officers and directors extends to situations where 
the applicant is not a rural telephone cooperative but is controlled by an eligible rural telephone 
cooperative?6’ Specifically, the gross revenues of the affiliates of an applicant’s officers and directors 
will not be attributed if either the applicant or a controlling interest, as the case may be, meets all of the 
following conditions: ( I )  the applicant (or the controlling interest) is validly organized as a cooperative 
pursuant to state law; (2) the applicant (or the controlling interest) is a “rural telephone company” as 
defined by the Communications Act:@ and (3) the applicant (or the controlling interest) is eligible for 

zm See 5 U.S.C. 5 603 

Supra g 8. 

Supra 8;  Paging Reconsideration Order, 14 FCC Rcd at 10086,1 100 (citing Competitive 

1661 

Bidding Fifrh Memorandum Opinion and Order, IO FCC Rcd at 421.7 30). 

z63 suprag 9. 

2M Supra g 16 

Id. 265 

2M 47 U.S.C. $ 153(37). 
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tax-exempt status under the Internal Revenue Code?” However, the exemption will not apply if the 
gross revenues or other financial and management resources of the affiliates of the applicant’s officers 
and directors (or the controlling interest’s officers and directors) are available to the a p p l i ~ a n t ? ~ ~  

The Commission limits this exemption to only those rural telephone cooperatives that are eligible 
for Federal tax-exempt status, which will ensure that such exemption would be used only by bonofide 
community-based cooperatives, not sham entities!m The Commission believes that this action will 
increase the number of rural telephone cooperatives that are eligible for small business status (and the 
corresponding bidding credits).210 Such a result will enhance the ability of rural telephone cooperatives 
to participate in spectrum auctions.”’ This, in turn, will promote the deployment of advanced 
telecommunications services in rural areas as Congress mandated in Section 309(j)?’’ At the same time, 
the Commission concludes that an across-the-board change to section 1.21 IO(c)(Z)(ii)(F), as proposed as 
an alternative by Neoworld, to broadly exempt officers and directors from the controlling interest 
standard where an applicant institutes a contractual mechanism to insulate officers and directors from 
involvement in an applicant’s telecommunications activities, is not ~ar ran ted .~”  Such a drastic revision 
to the Commission’s rules would require additional scrutiny on the Commission’s part to ensure that such 
contractual arrangements are legitimate and are not sham transactions that could undercut the basis of the 
attribution 

Application of controlling interest standard to control group structures. The Commission 
affirms its decision in the Part I Fifth Report and Order to consider officers and directors as controlling 
interests in a licensee or applicant?” However, to avoid similar questions in the future, the Commission 
takes this opportunity, in the Order on Reconsideration of the Part I Fi3h Report and Order, to clarify 
the application of the attribution rules with respect to eligibility to hold restricted C/F block licenses. 
Generally, if an applicant does not hold a restricted C/F block license under the former control group 
rules it must use the controlling interest attribution rule to determine eligibility to hold restricted C/F 
block licenses, whether through auctions or through assignment or transfer of ~ontrol?’~ 

However, with respect to the acquisition of restricted C/F block licenses through assignment or 
transfer of control, wholly-owned subsidiaries and commonly controlled affiliates (whether newly 
formed or in existence prior to the adoption of the controlling interest attribution rule) that establish their 

261 Supruff 16 

Id. 

269 Supra n I 7. 

Supru 7 17. 

Id. 

Id.; 47 U.S.C. g 309(jX3XA). 

268 

270 

271 

212 

273 Supra 7 18. 

274 Id. 

215 Supra 1 21. 

Id. 276 
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eligibility directly through an existing restricted C/F block licensee, will be eligible to hold a C/F block 
restricted license to the same extent as the existing restricted C/F block licensees?77 Thus, in the context 
of an application to assign or transfer a restricted C/F block license, the eligibility of an existing 
restricted Cff block licensee (that obtained its license under the former control group rules) and its 
wholly owned subsidiaries and commonly controlled affiliates to hold such licenses (as opposed to 
eligibility for small business provisions) may be determined without application of the controlling 
interest attribution rule.”8 For all future C/F block auctions, however, pursuant to the Commission’s 
determination in the Part 1 Fifih Report and Order, all applicants will be subject to the attribution rules 
in effect at the time of filing their short-form  application^.^'^ This decision will prevent large firms from 
illegitimately seeking small business status. A less restrictive alternative would frustrate the 
Commission’s achievement of its goal of preventing large firms from gaining benefits only reserved for 
smaller entities. 

Conforming edits to the Part 1 competitive bidding rules. The Commission, on its own motion, 
makes certain ministerial conforming amendments and rule revisions to the Part 1 general competitive 
bidding rules’” and portions of the service-specific competitive bidding rules to conform to the new rule 
revisions in Part These rule revisions are consistent with the Commission’s efforts to provide 
specific guidance to future auction participants and to streamline the competitive bidding regulations by 
eliminating certain service-specific rules?’’ 

F. Report to Congress. 

13. The Commission will send a copy of the Second Order on Reconsideration of the Third 
Report and Order, and Order on Reconsideration ofthe Fijih Report and Order, including this SFRFA, 
in a report to be sent to Congress pursuant to the Congressional Review In addition, the 
Commission will send a copy of the Second Order on Reconsideration ofthe Third Report and Order, 
and Order on Reconsideration of the Fifth Report and Order, including this SFRFA, to the Chief 
Counsel for Advocacy of the Small Business Administration. A copy of the Second Order on 

Id. 277 

Id 278 

279 Id.; Part I Fifrh Report and Order, I5 FCC Rcd at 15326, T 67. 

Supra fl30-39. The Part 1 general competitive bidding rules are found in 47 C.F.R. Part I ,  
Subpart Q (“Part 1 general competitive bidding rules”). For example, we make slight modifications to section 
1.21 IO(b)( IXi)  to provide further guidance to applicants. Specifically, the term “their affiliates” in this subsection 
includes both affiliates of the applicant and affiliates of the applicant’s controlling interests. Therefore, we revise 
this subsection to read that “the gross revenues of the applicant, its affiliates, its controlling interests and affiliates 
of the applicant’s controlling interests shall be attributed to the applicant for purposes of determining whether the 
applicant or licensee is eligible for status as a small business. 

Supra 7 30. For example, the Commission’s service-specific competitive bidding rules for 28 I 

several services defme the terms “small business consortium” and “very small business consortium.” However, 
neither of these terms are defined in the Commission’s Part I rules. Thus, to streamline our rules and eliminate 
redundancies, we incorporate a definition of the term “consortium” into our Part 1 rules. Accordingly, we delete 
the definitions of small and very small business consortium in the service-specific competitive bidding rules. 

282 

283 

Part I Third Report and Order, I3 FCC Rcd at 376. 

See 5 U.S.C. 5 80l(aKI)(A) 
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Reconsideration of the Third Report and Order, and Order on Reconsideration of the Fifth Report and 
Order and SFRFA (or summaries thereof) will also be published in the Federal Register.’” 

See 5 U.S.C. g 604(b). 284 
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